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HEALTH AND SPORT COMMITTEE 
 

AGENDA 
 

8th Meeting, 2018 (Session 5) 
 

Tuesday 6 March 2018 
 
The Committee will meet at 10.00 am in the James Clerk Maxwell Room (CR4). 
 
1. Subordinate legislation: The Committee will consider the following negative 

instruments— 
 

The National Assistance (Sums for Personal Requirements) (Scotland) 
Regulations 2018 (SSI 2018/41) 
 The National Assistance (Assessment of Resources) Amendment 
(Scotland) Regulations 2018 (SSI 2018/43) 
 The Personal Injuries (NHS Charges) (Amounts) (Scotland) Amendment 
Regulations 2018 (SSI 2018/47) 
 

2. Impact of leaving the European Union on health and social care in 
Scotland: The Committee will take evidence from— 

 
Mark Dayan, Policy Analyst, Nuffield Trust; 
 
Dr Syed Ahmed, Clinical Director, Health Protection Scotland; 
 
John Watson, Deputy Chief Executive, ASH Scotland; 
 

and then from— 
 

Dr Donald Macaskill, Chief Executive Officer, Scottish Care; 
 
Joanna Macdonald, Director of Adult Social Care, NHS Highland; 
 
Dr Peter Bennie, Chair, BMA Scotland; 
 
Paul Buckley, Director of Strategy and Policy, General Medical Council. 
 

3. Impact of leaving the European Union on health and social care in 
Scotland (in private): The Committee will consider the evidence heard earlier 
in the session. 
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4. Preventative Agenda (in private): The Committee will consider a revised draft 

letter on substance misuse. 
 
5. Preventative Agenda (in private): The Committee will consider a draft letter 

on detect cancer early. 
 
6. Work programme (in private): The Committee will consider its work 

programme. 
 
 

David Cullum 
Clerk to the Health and Sport Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5210 

Email: david.cullum@parliament.scot 
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Health and Sport Committee 
 

8th Meeting, 2018 (Session 5) 
 

Tuesday 6 March 2018 
 

Subordinate legislation 
 

Note by the clerk 
 

Overview of instrument 

1. There are three negative instruments for consideration at today’s meeting: 

 The National Assistance (Sums for Personal Requirements) (Scotland) 
Regulations 2018 (SSI 2018/41) 
 

 The National Assistance (Assessment of Resources) Amendment 
(Scotland) Regulations 2018 (SSI 2018/43) 

 

 The Personal Injuries (NHS Charges) (Amounts) (Scotland) 
Amendment Regulations 2018 (SSI 2018/47) 

 

The National Assistance (Sums for Personal Requirements) (Scotland) 
Regulations 2018 (SSI 2018/41) 

 
 Background 
2. Section 22(4) of the National Assistance Act 1948 as applied by section 87(3) 

and (4) of the Social Work (Scotland) Act 1968 (“the 1968 Act”) requires a local 
authority to assume in assessing a person’s liability to pay for accommodation 
provided under the 1968 Act or section 25 of the Mental Health (Care and 
Treatment) (Scotland) Act 2003 that they will need for their personal 
requirements such sum per week as may be prescribed by regulations. 
 

3. These Regulations prescribe the sum which will be £27.00 per week from 9th 
April 2018. 

 
4. These Regulations revoke the National Assistance (Sums for Personal 

Requirements) (Scotland) Regulations 2017 which previously prescribed 
£26.40 as the sum persons were assumed to need for personal requirements 
per week with effect from 1st June 2017. 

 
5. No Business and Regulatory Impact Assessment has been prepared in respect 

of these Regulations on the basis that there is no foreseeable impact on 
business, charities or voluntary bodies. 

 
The Policy Note from the instrument is attached at Annexe A 

 
6. An electronic copy of the instrument is available at: 

http://www.legislation.gov.uk/ssi/2018/41/contents/made   

http://www.legislation.gov.uk/ssi/2018/41/contents/made
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7. There has been no motion to annul this instrument. 

 
8. The Committee needs to report by 26 March 2018. 
 

9. The Delegated Powers and Law Reform Committee considered the instrument 
at its meeting on 20 February 2018. The Committee determined that it did not 
need to draw attention of the Parliament to this instrument on any grounds 
within its remit. 

 
Action 

10. The Committee is invited to consider whether it wishes to make a 
recommendation on the instrument. 
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The National Assistance (Assessment of Resources) Amendment (Scotland) 
Regulations 2018 (SSI 2018/43) 

 
Background 
11. These Regulations amend the National Assistance (Assessment of Resources) 

Regulations 1992 (“the principal Regulations”). The principal Regulations 
concern the assessment of a person’s liability to pay for accommodation 
provided under the Social Work (Scotland) Act 1968 (“the 1968 Act”). By virtue 
of section 87(3) of the 1968 Act, accommodation provided under the 1968 Act 
or section 25 of the Mental Health (Care and Treatment) (Scotland) Act 2003 is 
to be regarded as accommodation provided under Part III of the National 
Assistance Act 1948. 
 

12. Regulation 2 amends the principal Regulations so that the capital limit set out in 
regulation 20 is increased from £26,500 to £27,250. 

 
13. Regulation 3 amends the principal Regulations so that the capital limits set out 

in regulation 28(1) are increased from £16,500 and £26,500 to £17,000 and 
£27,250 respectively.  

 
14. Regulation 4 amends the principal Regulations so that the amounts of savings 

credit to be disregarded from income in accordance with paragraph 28G of 
Schedule 3 are increased from £6.15 and £9.25 to £6.30 and £9.45 
respectively. 

 
15. Regulation 5 revokes the National Assistance (Assessment of Resources) 

Amendment (Scotland) (No. 2) Regulations 2016 which previously amended 
the amounts of savings credit to be disregarded, with effect from 11th April 
2016; and also revokes the National Assistance (Assessment of Resources) 
Amendment (Scotland) Regulations 2017, regulations 2 and 3 of which 
previously amended the capital limits, with effect from 1st June 2017. 

 
16. No Business and Regulatory Impact Assessment has been prepared in respect 

of these Regulations on the basis that there is no foreseeable impact on 
business, charities or voluntary bodies.  
 
The Policy Note from the instrument is attached at Annexe B. 

 
17. An electronic copy of the instrument is available at:  

http://www.legislation.gov.uk/ssi/2018/43/contents/made   

 
18. There has been no motion to annul this instrument. 

 
19. The Committee needs to report by 26 March 2018. 

 
Delegated Powers and Law Reform Committee consideration 

http://www.legislation.gov.uk/ssi/2018/43/contents/made
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20. The Delegated Powers and Law Reform Committee considered the instrument 
at its meeting on 20 February 2018. The Committee determined that it did not 
need to draw attention of the Parliament to this instrument on any grounds 
within its remit. 

Action 

21. The Committee is invited to consider whether it wishes to make a 
recommendation on the instrument. 
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The Personal Injuries (NHS Charges) (Amounts) (Scotland) Amendment 
Regulations 2018 (SSI 2018/47) 

 

Background 

22. These Regulations amend the Personal Injuries (NHS Charges) (Amounts) 
(Scotland) Regulations 2006 (“the principal Regulations”) which make provision 
in relation to the amount of NHS charges which a person (who pays 
compensation to an injured person) is liable to pay, where that injured person 
has received National Health Service treatment or ambulance services. 
 

23. Regulation 2 amends regulation 2J of the principal Regulations and inserts 
regulation 2K into the principal Regulations to increase the charges in respect 
of injuries which occur on or after 1st April 2018. Where the injured person is 
provided with NHS ambulance services, the charge is increased from £205 to 
£208 for each occasion the service is provided. Where the injured person 
receives NHS treatment but is not admitted to hospital, the charge is increased 
from £678 to £688. The daily charge for NHS in-patient treatment is increased 
from £833 to £846. The maximum charge in respect of an injury is increased 
from £49,824 to £50,561. 

 
24. Regulation 2 also makes amendments, by way of inserting references to the 

increased charges in new regulation 2K, to provisions in the principle 
Regulations in relation to situations where (a) a person makes more than one 
compensation payment to an injured person and (b) a person is due to pay 
NHS charges to both the Scottish Ministers and the Secretary of State.  
 
The Policy Note from the instrument is attached at Annexe C. 
 

25. An electronic copy of the instrument is available at:  

http://www.legislation.gov.uk/ssi/2018/47/contents/made  

 

26. There has been no motion to annul this instrument. 

 
27. The Committee needs to report by 26 March 2018. 

 
Delegated Powers and Law Reform Committee consideration 

28. The Delegated Powers and Law Reform Committee considered the instrument 
at its meeting on 20 February 2018. The Committee determined that it did not 
need to draw attention of the Parliament to this instrument on any grounds 
within its remit. 

 

Action 

29. The Committee is invited to consider whether it wishes to make a 
recommendation on the instrument. 

http://www.legislation.gov.uk/ssi/2018/47/contents/made
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Annexe A 

POLICY NOTE 
 

THE NATIONAL ASSISTANCE (SUMS FOR PERSONAL REQUIREMENTS) 
(SCOTLAND) REGULATIONS 2018  

 
SSI 2018/41 

 

The above instrument was made in exercise of the powers conferred by section 
22(4) of the National Assistance Act 1948. The instrument is subject to the negative 
resolution procedure and will come into force on 9 April 2018. 
 
Legal Background 
 
Under section 22 of the National Assistance Act 1948 (“the 1948 Act”) (as applied by 
section 87(3) and (4) of the Social Work (Scotland) Act 1968), local authorities are 
required to charge residents in residential accommodation an appropriate 
contribution towards the cost of the residential accommodation (excluding any 
entitlement to free nursing and personal care under the Community Care and Health 
(Scotland) Act 2002 and associated regulations). 
 
Section 22(5) of the 1948 Act provides that, in assessing a resident’s ability to pay, 
the local authority shall apply regulations made by the Secretary of State. By virtue 
of section 53(1) of the Scotland Act 1998, the functions of making and amending 
those Regulations as regards Scotland are devolved to Scottish Ministers. 
 
Section 22(4) of the 1948 Act, as applied by section 87(3) and (4) of the Social Work 
(Scotland) Act 1968, requires a local authority to assume in assessing a person’s 
liability to pay for accommodation provided under the 1968 Act or section 25 of the 
Mental Health (Care and Treatment) (Scotland) Act 2003 that persons will require to 
retain a sum of money per week to cover the cost of their personal requirements, for 
example, clothes and toiletries. 
 
Policy Objectives 
 
Personal Expenses Allowance 
 
The National Assistance (Assessment of Resources) Regulations 1992, made under 
section 22(4) of the 1948 Act, prescribe the abovementioned weekly personal 
expenses allowance.  This allowance is usually increased each April at the same 
time as Social Security benefits are uprated. The amount of allowance is the same 
for residents whether they are placed in local authority or independent sector homes. 
These regulations will increase the weekly rate of this allowance in line with the 
increase in average earnings (2.2%) from £26.40 to £27.00 from 9 April 2018. 
 
Consultation 
 
The Convention of Scottish Local Authorities has been consulted and agreed to the 
increase in the Personal Expenses Allowance. 
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Financial Effect 

 
Increasing the Personal Expenses Allowance from £26.40 to £27.00 per week will 
cost approximately £0.84 million for 2018/19. These are routine annual increases, 
which should be planned for by local authorities, and are set against the increasing 
charging revenue they receive from residents whose average income, including 
benefits income, increases annually. 
 
A Business and Regulatory Impact Assessment has not been prepared as these 
changes have no impact on the costs of business. 
 
 
Health and Social Care Integration 
Care, Support and Rights 
6 February 2018 
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Annexe B 

POLICY NOTE 

 
THE NATIONAL ASSISTANCE (ASSESSMENT OF RESOURCES) AMENDMENT 

(SCOTLAND) REGULATIONS 2018  

 
SSI 2018/43 

 

The above instrument was made in exercise of the powers conferred by section 
22(5) of the National Assistance Act 1948. The instrument is subject to negative 
resolution procedure and will come into force on 9 April 2018. 
 
Legal Background 
 
Under section 22 of the National Assistance Act 1948 (“the 1948 Act”) (as applied by 
section 87(3) and (4) of the Social Work (Scotland) Act 1968), local authorities are 
required to charge residents in residential accommodation an appropriate 
contribution towards the cost of the residential accommodation (excluding any 
entitlement to free nursing and personal care under the Community Care and Health 
(Scotland) Act 2002 and associated regulations). 
 
Section 22(5) of the 1948 Act provides that, in assessing a resident’s ability to pay, 
the local authority shall apply regulations made by the Secretary of State. The 
applicable regulations are the National Assistance (Assessment of Resources) 
Regulations 1992 (“the 1992 Regulations”). By virtue of Section 53(1) of the Scotland 
Act 1998, the functions of making and amending the 1992 Regulations as regards 
Scotland are devolved to Scottish Ministers. 
 
Policy Objectives 
 
Capital Limits 
 
Within the financial assessment for residential care, anyone with capital worth 
£27,250 or more, including property, must meet his or her remaining accommodation 
costs (over and above any entitlement to free personal care and nursing care) in full. 
Where the capital falls between £17,000 and £27,250 the local authority must assist 
the resident in meeting the cost of the accommodation. Capital of £17,000 or less is 
not taken into account in assessing a contribution. 
 
Increasing capital limits by inflation (when inflation is positive) would maintain the 
equilibrium and we would expect to see the same proportion of care home residents 
in each of the three capital bands. We are therefore recommending that given the 
CPI is 3%, the capital limits of the lower capital limit will increase from £16,500 to 
£17,000 and the upper limit will increase from £26,500 to £27,250. 
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Savings Credit Disregard 
 
The 1992 Regulations set out a number of different types of income that are to be 
disregarded when a local authority assesses a resident’s income for the purpose of 
charging. Since the introduction of the State Pension Credit Act this has included a 
sum where a resident is in receipt of savings credit. These Regulations increase the 
maximum weekly savings credit disregard from £6.15 to £6.30 for single residents 
and from £9.25 to £9.45 for couples. These increases are in line with the increase in 
average earnings (2.2%). 
 
Consultation 
 
The Convention of Scottish Local Authorities has been consulted and agreed to the 
increase in the capital limits and savings disregard. 
 
 
Health and Social Care Integration 
Care, Support and Rights Division 
6 February 2018 
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Annexe C 
 

POLICY NOTE 
 

THE PERSONAL INJURIES (NHS CHARGES) (AMOUNTS) (SCOTLAND) 
AMENDMENT REGULATIONS 2018 

 
SSI 2018/47 

 
1.  The above instrument was made in exercise of the powers conferred by 
 sections 153(2) and (5) and 195(1) and (2) of the Health and Social Care 
 (Community Health and Standards) Act 2003 (“the 2003 Act”). The instrument 
 is subject to negative resolution procedure. 
 
2.  These Regulations amend the Personal Injuries (NHS Charges) (Amounts) 
 (Scotland) Regulations 2006. 
 
Background 
 
3.  The purpose of the instrument is to increase the charges (“NHS charges”) 

recovered from persons who pay compensation (“compensators”) in cases 
where an injured person receives National Health Service hospital treatment 
or ambulance services. The increase in charges relates to an uplift for 
Hospital and Community Health Service (HCHS) annual inflation. 

 
Increase in NHS charges 
 
4.  The new NHS charges will apply in cases where compensation has been 

made in respect of incidents occurring on or after 1st April 2018. The NHS 
charges will be increased as follows: 

 

 Current From  
1st April 
2018 

Where the injured person was provided with NHS 
ambulance services for the purpose of taking him/her 
to a hospital for NHS treatment (for each journey) 

£205 £208 

Where the injured person received NHS treatment at 
a hospital in respect of his/her injury but was not 
admitted to hospital (flat rate) 

£678 £688 

Where the injured person received NHS treatment at 
a hospital in respect of his/her injury and was 
admitted to hospital (daily rate) 

£833 £846 

The cap (being the maximum amount that will be 
claimed from a compensator) in any one case 

£49,824 £50,561 

 
5.  The NHS charges are revised annually to take account of Hospital and 

Community Health Services (HCHS) pay and price inflation. The latest 
estimate for HCHS inflation is 1.5%. 
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6.  The Scheme is administered on behalf of Scottish Ministers by the 
Compensation Recovery Unit (CRU) of the Department of Work and Pensions 
(DWP) in accordance with an agency arrangement under section 93 of the 
Scotland Act 1998. 

 
Consultation 
 
7.  It was not necessary to consult specifically on this instrument. For more than 70 

years, hospitals have been able to recover the costs of treating the victims of 
road traffic accidents where the injured person has made a successful claim for 
personal injury compensation. The arrangements for this were streamlined and 
modernised through the provisions of the Road Traffic (NHS Charges) Act 1999 
(RTA). The Scheme introduced in January 2007 to replace the RTA Scheme 
has been the subject of a number of consultation exercises. 

 
8.  The Law Commission for England and Wales consulted in 1996 on whether the 
 recovery of NHS costs should take place not just following road traffic accidents 

but in all cases where people claim and receive personal injury compensation. 
More than three quarters of the people who responded to the consultation 
agreed with the Commission's view that the NHS should be able to recover its 
costs from the liable party and that the NHS, and therefore the taxpayer, should 
not have to pay for the treatment of such patients. Rather, those causing injury 
to others should pay the full cost of their actions, including the costs of NHS 
treatment. 

 
9.  The then Scottish Executive Health Department and the Department of Health 
 undertook parallel consultation exercises on how such an expanded Scheme 

might operate in the autumn of 2002. The responses in the main supported the 
Scheme and proposals for its administration. There were some concerns, 
however, about whether the Employers' Liability Compulsory Insurance (ELCI) 
market was sufficiently robust to cope with the expansion. 

 
10.  Following on from that consultation the necessary legislative framework was 

put in place as Part 3 of the 2003 Act. However, in response to the concerns 
expressed, Scottish and UK Ministers committed to not implementing the 
expanded Scheme until a study of theELCI market, carried out by DWP during 
2003, was published. The study's final report, issued in December 2003, 
recommended that implementation of the NHS Cost Recovery Scheme should 
be postponed for a year, and this recommendation was accepted. 

 
11. A further consultation was undertaken at the end of 2004 covering in detail the 

draft Regulations that would govern the Scheme. There are three sets of 
principal regulations: 

 
o The Personal Injuries (NHS Charges) (Amounts) (Scotland) Regulations 2006; 
o The Personal Injuries (NHS Charges) (General) (Scotland) Regulations 2006; 
o The Personal Injuries (NHS Charges) (Reviews and Appeals) (Scotland) 
Regulations 2006. 
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12.  The consultation included seeking agreement to continue the practice 
established under the old RTA Scheme of automatically uprating the level of 
charges each year in line with HCHS inflation. The proposal was agreed by the 
majority of respondents. 

 
13.  The consultation raised further concerns about the planned timing for 

introducing the Scheme, as the ELCI market was still considered fragile. After 
further discussions with DWP, Scottish and UK Ministers agreed to one further 
postponement of implementation of the Scheme from April 2005 to January 
2007. 

 
14. The following bodies were consulted in both the 2002 and 2004 consultations: 

 
NHS Boards (and NHS Trusts) 
 
Scottish NHS Confederation 
 
The Law Society of Scotland 
 
The Scottish Law Agents Society 
 
The Faculty of Actuaries 
 
Motor Insurers Bureau 
 
Scotland Patients Association 
 
Scottish Association of Health Councils 
 
The Faculty of Advocates 
 
The Scottish Consumer Council 
 
Association of British Insurers 
 
Various Insurance Bodies 
 

Financial effects 
 
15.  The instrument has no financial effects on the Scottish Government or local 
 government. Furthermore, it should be noted that the liability for charges rests 

with the compensator, and not with the person who has been compensated. 
 
16.  The 2003 Act provides for a parallel Scheme to be operated in England and 

Wales by the Secretary of State for Health and identical changes to the 
flat/daily rate and cap have been made in England and Wales by the 
Department of Health. The England and Wales Scheme is also administered by 
the Compensation Recovery Unit. 

 
Scottish Government Health and Social Care Directorates  February 2018 
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Impact of leaving the European Union 

on health and social care in Scotland  

ASH Scotland response 

January 2018 

 

About ASH Scotland 

ASH Scotland - Action on Smoking and Health (Scotland) - is the independent Scottish 

charity taking action to reduce the harm and inequality caused by tobacco use. Our activities 

include an expert information service, campaigning for political action on tobacco and health, 

supporting community groups to help their service users affected by tobacco use, building 

public support and awareness for making Scotland free from tobacco and supporting 

charities, enforcement agencies, the NHS and others to contribute to achieving that goal. 

Responses 

1) How could the potential risks of Brexit for health and social care in Scotland be 

mitigated? 

A great deal of tobacco-related legislation has been developed at EU level. Most recently, 

the 2014 Tobacco Products Directive introduced new graphic warning labels, regulations on 

e-cigarettes and a ban on ten-packs of cigarettes, among other policies. The UK 

Government has set out its intention to transpose the body of EU law into UK law, so there is 

no immediate threat to the application of the TPD. However, there has been media 

discussion of the possibility of repealing parts of the legislation, including the delayed ban on 

menthol cigarettes. 

Tracking and tracing of tobacco in order to tackle the illicit trade is an upcoming issue. The 

EU’s track-and-trace regulations, introduced as part of the TPD, are expected to come into 

force in May 2019, just after the UK leaves the EU. As a signatory to the Illicit Trade Protocol 

(ITP) of the Framework Convention on Tobacco Control (FCTC) the UK will be expected to 

introduce a similar track-and-trace scheme after the ITP comes into force in international law 

(once 40 countries have ratified it – at present, 33 countries have done so). It is unclear 

whether the UK will use the same tracking and tracing scheme as the EU, but it would 

broadly make sense to do so, as long as the scheme adopted by the EU is free from tobacco 

industry interference. Failure to adopt a suitable scheme could leave the UK in violation of 

international law, as well as failing to address the issue of illicit tobacco. 

More generally, there is the risk that the UK could be more vulnerable to the threat of 

tobacco industry lobbying, particularly in a hard Brexit focused on deregulation. This could 

take the form of an economic argument – as two of the four largest transnational tobacco 

companies (British American Tobacco and Imperial Tobacco) are based in the UK, they may 

seek to argue that their economic contribution should outweigh their disastrous impact on 

world health, particularly in the event of significant economic changes after leaving the UK. 
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In light of the devastating impact of tobacco on human health and well-being (and the 

attendant costs of healthcare) this argument should be dismissed. 

2) How could the potential benefits of Brexit for health and social care in Scotland be 

realised? 

Brexit has the potential to widen the scope of powers available to the Scottish Parliament 

and to the UK more generally, particularly in areas related to taxation. 

Leaving the EU means that the UK will no longer be restricted to one low VAT band and one 

high band, potentially allowing increased taxation of tobacco through this route (rather than 

simply through the duty system). It is conceivable that the Scottish Parliament could receive 

powers to vary VAT (or introduce a separate sales tax), but this would require UK legislation 

beyond the Scotland Act 2016.  

Assuming the UK leaves the single market, there will no longer be a need to consider legally 

the impact of market-based interventions on intra-union trade. This could make it easier to 

introduce innovative policies such as minimum tobacco pricing or limits on the amount of 

tobacco supplied in the UK. Further to this, human rights legislation could be redrawn to 

exclude commercial entities under certain circumstances, for example limiting the legal 

recourse to commercial property rights that were used to challengestandardised packaging. 

Opportunities for importing tobacco without paying UK duty could be reduced. The current 

personal use allowance is high and allows people travelling from low-tax EU jurisdictions 

(such as Poland) to bring relatively large volumes of tobacco into the UK, potentially for 

further sale. This limit could be reduced in post-Brexit legislation. 

3) In what ways could future trade agreements impact on health and social care in 

Scotland? 

This is an area of utmost concern. The inclusion of investor-state dispute settlement (ISDS) 

mechanisms in the TTIP trade deal had the potential to allow tobacco companies to sue 

countries which introduce tobacco control measures. Tobacco companies are already using 

Investor State Dispute mechanisms to sue the Governments of Australia and Uruguay over 

public health policies which they believe harm their interests. 

In fact, this has been of such concern to public health that in 2016 then-US President 

Obama explicitly exempted tobacco control policies from ISDS mechanisms proposed in the 

Trans-Pacific Partnership trade deal (although the US later withdrew from negotiations). 

It must be recognised explicitly in any trade deal that public health measures in general and 

tobacco control measures in particular are legitimate health policies, whether or not they 

affect the financial returns of industry. 

4) The Joint Ministerial Committee (EU Negotiations) has agreed a definition and 

principles to shape discussions within the UK on common frameworks including 

enabling the functioning of the UK internal market.  What implications might this have 

for health and social care in Scotland and what are your views on how these 

common frameworks are agreed and governed? 
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Common frameworks should explicitly consider the requirements of the Framework 

Convention on Tobacco Control1 as part of their mandate to ensure compliance with 

international obligations. Particular concern should be given to Article 5.3: 

In setting and implementing their public health policies with respect to tobacco 

control, Parties shall act to protect these policies from commercial and other vested 

interests of the tobacco industry in accordance with national law. 

 

Action on Smoking & Health (Scotland) (ASH Scotland) is a registered Scottish charity (SC 010412) 

and a company limited by guarantee (Scottish company no 141711). The registered office is 8 

Frederick Street, Edinburgh EH2 2HB. 

                                                           
1
 The international tobacco control treaty led by the World Health Organisation, to which the UK is a signatory 
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Health & Sport Committee inquiry into the impact of leaving the 

EU on health and social care in Scotland 

Scottish Care submission – January 2018 

 

Introduction 

Scottish Care is the representative body for independent social care services in 

Scotland.  This encompasses private and voluntary sector providers of care home, care 

at home and housing support services across the country.  Scottish Care counts over 

400 organisations as members, which totals over 830 individual services.  Scottish Care 

is committed to supporting a quality orientated, independent sector that offers real 

choice and value for money. Our aim is to create an environment in which care providers 

can continue to deliver and develop the high quality care that communities require and 

deserve.  

In relation to older people’s care, this sector provides 89% of the care home places in 

Scotland and over 50% of home care hours.  There are more older people in care 

homes any night of the week than in hospitals - as at 31st March 2016 there were 873 

care homes for older people providing support to 33,301 residents any night of the year, 

with 89% of these residents located within the independent sector.  

The independent sector, which Scottish Care represents, employs over 100,000 

professional paid staff which constitutes the largest health and care workforce in 

Scotland next to the NHS and around half of the total social services workforce. 

 

Response 

Scottish Care welcomes this opportunity to respond to the Health & Sport Committee’s 

inquiry. 

Given our wide range of members offering critical social care support across Scotland, 

Scottish Care believe that we can offer an informed and evidence-based perspective on 

skill shortages in care homes and the care at home/housing support sectors across 
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Scotland.  We are responding with general comments and figures, as well as answering 

the specific questions posed by the call for evidence.   

The evidence we present is both based on research we have undertaken or 

commissioned and evidence from other stakeholders including from regulatory and 

scrutiny colleagues. 

 

The independent sector social care workforce 

Scottish Care undertook three distinct pieces of workforce data research in 2017: the 

first for care at home and housing support services in the spring where the total 

workforce is approximately 68,000 individuals and the second for the care home sector, 

where the workforce is slightly over 50,000 individuals, which was undertaken in the 

summer.  The third related to nurses employed in social care services, where the 

workforce is 6,650 (around 10% of all nurses in Scotland). 

 

All of these studies highlight significant challenges in relation to workforce recruitment 

and retention and the emerging impacts of Brexit. 

In terms of the care home study1 77% of respondents indicated that they were having 

greater difficulty in recruiting care staff in 2017 than in the previous year.  The annual 

turnover within the care home sector is recorded at 22% of the total workforce.  It is also 

worth noting that this survey highlighted a substantial increase in the use of agency staff, 

with 28% of organisations having increased their use of agency services in the last 

period of time.  

Respondents were also asked to detail the country of origin of their staff.  From the 

results, we know that approximately 6% of the care home workforce originated from the 

European Union and a further 6% from other countries. Inevitably, Brexit will therefore 

have a significant impact on the care home sector labour market. 

The care at home and housing support survey2 also highlighted similar challenges re 

recruitment and retention. A total of 9 out of 10 organisations indicated that they had 

current support worker vacancies and 89% indicated that they were having difficulty 

                                                           
1 Scottish Care (2017) Care Home Workforce Data Report 2017: 

http://www.scottishcare.org/wp-content/uploads/2017/07/Care-Home-Workforce-Data-

2017.pdf 

2 Scottish Care (2017) Bringing Home Care: A Vision for Reforming Home Care in 

Scotland: http://www.scottishcare.org/wp-content/uploads/2017/05/SC-Bringing-Home-

Care-FINAL-LoRes.pdf  

HS/S5/18/8/3

http://www.scottishcare.org/wp-content/uploads/2017/07/Care-Home-Workforce-Data-2017.pdf
http://www.scottishcare.org/wp-content/uploads/2017/07/Care-Home-Workforce-Data-2017.pdf
http://www.scottishcare.org/wp-content/uploads/2017/05/SC-Bringing-Home-Care-FINAL-LoRes.pdf
http://www.scottishcare.org/wp-content/uploads/2017/05/SC-Bringing-Home-Care-FINAL-LoRes.pdf


BREX031 

3 
 

filling support worker posts.  Alongside this there was a particular challenge re 

supervisors with 21% of organisations having vacancies in these roles and 17% having 

difficulty in recruiting for these positions. 

Whilst all the organisations sought to recruit support workers from the UK, a sizeable 

number at 60% recruited from Europe. 

In terms of the profile of the overall care at home and housing support workforce within 

the study, 9.6% were described as coming from the EEA and 1.7% from outwith Europe.  

It will be self-evident that the impact of Brexit both upon further recruitment for support 

workers and the existing workforce is likely to be significant especially when the high 

levels of vacancy are taken into account.  In total just over a third (35%) of the care at 

home and housing support workforce is replaced each year.  

98% of respondents in our 2017 workforce survey recruit nurses from the UK.  

Approximately 59% of care homes employ staff whose country of origin is outwith the 

UK. Nearly 42% recruit from the European Union.  Whilst there is currently research 

being undertaken to determine an accurate figure, all the studies undertaken by Scottish 

Care suggest that the EEA population within the independent social care nursing sector 

is between 6-8%.  

Obviously, Brexit is likely to have significant implications for this recruitment channel 

which is already presenting even more difficulties for the social care sector in filling 

nurse posts in the future.  This is highlighted by the fact that 65% of respondents 

indicated that they had found it more difficult to recruit nurses from Europe than in the 

previous year.  

The following evidence for this statement is taken from our Report on Nursing Data 

20175 (published November 2017): 

As close as can be reasonably estimated, the nurse vacancy level across respondents 

to the 2017 survey (comprising 60% of the total sector) is 31%. However the vacancy 

level for some providers in the survey was as high as 60%.  To put this into perspective, 

nurse vacancy levels within the NHS in Scotland currently sit at around 4.5%7. 

 

                                                           
5 Scottish Care (2017) Independent Sector Nursing Data 2017: 

http://www.scottishcare.org/wp-content/uploads/2017/11/Nursing-Survey-Data-Report-

Nov-2017.pdf  

7 ISD Scotland (2017) NHS Scotland Workforce Information Quarterly update of Staff in 

Post and Vacancies at 31 March 2017: http://www.isdscotland.org/Health-

Topics/Workforce/Publications/2017-06-06/2017-06-06-Workforce-Report.pdf 
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How could the potential risks of Brexit for health and social care in 

Scotland be mitigated? 

There are a number of significant risks to health and social care provision associated 

with Brexit, not least a worsening of what is already a severe workforce recruitment and 

retention crisis to the point whereby services cease to operate.   

It is therefore absolutely essential that mitigation of these risks is treated as a priority.  

Scottish Care believes this should be progressed in a number of ways: 

Promoting social care as an attractive career option for UK nationals 

If it is to become significantly more difficult for employers to recruit from the European 

Union, it is important that the challenges associated with this are mitigated through the 

recruitment of more UK nationals into social care posts, and the retention of these 

individuals.  

Anecdotally we are aware of increasing difficulties faced by providers in attempting to 

recruit from the EEA since the Brexit vote and we are concerned that these difficulties 

will develop to further negatively impact upon the care sector in Scotland.  At the current 

time, despite initiatives such as the Scottish Living Wage and significantly as a result of 

reduction in public spend on social care, all other mitigating measures are not meeting 

current demand never mind developing demand.  It is routinely possible to get paid more 

money to stack shelves in a local supermarket than it is to deliver care and support to 

some of our most vulnerable citizens.  

 Scottish Care has long argued that the complex, highly skilled nature of care delivery is 

not valued appropriately in Scotland and that careers in care need to be effectively 

promoted by all.  This includes ensuring there are attractive career pathways, 

remuneration that reflects the professional nature of this work and working conditions 

which are sufficiently flexible and supportive.   Scottish Care’s most recent report, 

Fragile Foundations9, highlights the intolerable strain placed on the mental health of care 

staff and the ways in which this is driving competent and compassionate workers to 

leave the sector.  It argues that there needs to be more focus on the health and 

wellbeing of care staff as well as the people they support.    

These recruitment and retention priorities need to be reflected in national and local 

workforce planning processes, in commissioning and in employment practices.  This 

involves working with national and local health and social care partners, the Scottish 

Government, Higher Education Institutions and regulatory bodies to ensure that care 

work is no longer deemed unattractive or difficult to succeed in by many UK nationals. 

                                                           
9
 Scottish Care (2017) Fragile Foundations: http://www.scottishcare.org/wp-

content/uploads/2017/11/Mental-Health-Report-November-2017-.pdf  
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However, it is important to note that even with a significant increase it is extremely 

unlikely that recruiting more UK nationals alone will be sufficient to resolve the 

recruitment challenge that exists within social care.   We are faced with an ageing 

workforce and therefore more people will retire from the sector imminently.  For 

example, 18.8% of the nursing workforce in Scotland is over the age of 55 and for the 

care home and home care workforces, this rises to 23% and 24% respectively10.     

Supporting recruitment from within and outwith the EU 

In overall terms the social care system in Scotland is significantly dependent upon the 

skills, experience and abilities of those who come to Scotland from elsewhere.  

Historically this has contributed a great deal to the care of some of our most vulnerable 

citizens.  As an organisation, we are profoundly concerned that there is already evidence 

that Brexit is having a negative impact on both retention and current recruitment from the 

European Union.  Whilst it is difficult for us to assess future policy direction, as a national 

membership organisation it would be our hope that whatever system replaces current 

practice is one which is as flexible, permissive and responsive as possible.  The current 

recruitment and retention crisis facing social care in Scotland must not be made worse 

by any system of migration that deters or presents undue barriers and obstacles to those 

who may wish to come to nurse or care in Scotland 

Scottish Care’s workforce data also shows that social care employers are increasingly 

recruiting from outwith the EU.   In terms of nurses, over 26% of organisations recruit 

from further afield.  This figure has risen by 7% since the previous survey, indicating a 

shift towards more international recruitment strategies being adopted by care 

organisations.   

However, such approaches are relatively limited in their impact given that they primarily 

benefit medium to large scale organisations and the social care sector in Scotland, 

unlike the rest of the United Kingdom, has a substantial SME and single provider 

element within its composition.  It is therefore essential that significant efforts are made 

to ensure that those individuals from the EU who are seeking to pursue careers in 

nursing and social care in Scotland are still able to do so, in addition to supporting other 

recruitment strategies. 

Ensuring the sustainability of social care services 

Irrespective of the Brexit decision and its future impact, the social care sector in Scotland 

is experiencing unprecedented difficulties in terms of viability and sustainability.  In an 

early 2018 survey of our home care members, figures show that 85% of services are 

                                                           
10 SSSC (2017) Report on 2016 Workforce Data: http://data.sssc.uk.com/data-

publications/22-workforce-data-report/157-scottish-social-service-sector-report-on-

2016-workforce-data  
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already concerned about their sustainability in 2018 with a quarter extremely 

concerned12.   

Scottish Care also provided evidence to the Health & Sport Committee in late 2017 

regarding our concerns on the sustainability of care home provision13.   

Scottish Care is profoundly concerned that the impact of reducing the availability of 

workers from the EEA, both nurses and support workers, will have a negative effect on 

the delivery of social care in Scotland.  It is our firm belief that to fail to address the 

extreme lack of nurses and support workers in the social care sector will severely 

compromise the sustainability of both social care and NHS services in the very near 

future.  

This is a sector which simply has no capacity to absorb any further pressures or 

challenge without the serious risk of widespread collapse, resulting in severe detriment 

to individuals who access care and support, their families, the workforce and the wider 

Scottish economy. 

Efforts must therefore be redoubled to ensure that the sector can withstand the risks 

associated with Brexit in the short, medium and long term, which involves ensuring that 

there is sufficient resource and investment in the sector to continue to deliver and 

develop high quality care provision and to appropriately recognise and reward staff.  

Practical ways in which this needs to be progressed include meaningful resource 

transfer from acute to community care settings, involvement of the independent sector in 

local planning processes including on Integrated Joint Boards and a reformed approach 

to commissioning and procuring services which dispels with a drive to the bottom in 

terms of cost. 

 

How could the potential benefits of Brexit for health and social care in 

Scotland be realised? 

It is difficult to predict at this stage what the benefits of Brexit may be for the social care 

sector, other than its potential to concentrate efforts on stabilising the sector in terms of 

recruitment, retention and sustainability.  All of the remedies outlined above are required, 

even without Brexit.  However the issues they point to are at risk of being worsened so if 

                                                           
12

 Scottish Care (2018): Care at Home Contracts & Sustainability Report: 

http://www.scottishcare.org/wp-content/uploads/2018/01/SC-Care-at-Home-

Sustainability-report-2017.pdf  

13 Scottish Care (2017) Response to Call for Evidence on Care Home Sustainability 

http://www.scottishcare.org/wp-content/uploads/2017/12/Scottish-Care-Response-to-

Call-for-Evidence-from-the-Health-and-Sport-Committee-on-Care-Home-

Sustainability.pdf  
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Brexit provides the catalyst for meaningful solutions to be found, then this would prove to 

be a benefit.  Any benefit to the sector due to Brexit would, in Scottish Care's opinion, be 

unintended and will only be realised should genuine and practical attention be afforded 

to the issues identified above and tangible solutions implemented.   

 

In what ways could future trade agreements impact on health and social 

care in Scotland?  

The UK is currently a world leader in exporting healthcare and life sciences, partly 

because of its unique collaboration between the public sector, the private sector and 

universities.  Many of these organisations and collaborations are based in Scotland.  Any 

detrimental impact on trade as a result of Brexit may drive up costs and reduce the 

potential to support innovation.  The biggest risks to Scottish Care members from this is 

the real impact that the lack of growth would have on individual persons and the 

workforce, as it would take longer for new products to reach the front line - with particular 

focus on digital, biotechnology and pharmaceutical advances.  The resulting pressures 

on budgets, which are currently unsustainable, would also be extremely concerning.  

What’s more, any trade agreements may have implications for freedom of movement of 

the workforce and this may negatively impact on those working in health and social care 

settings. 

 

The Joint Ministerial Committee (EU Negotiations) has agreed a definition 

and principles to shape discussions within the UK on common frameworks 

including enabling the functioning of the UK internal market.  What 

implications might this have for health and social care in Scotland and 

what are your views on how these common frameworks are agreed and 

governed? 

The second principle outlined by the Joint Ministerial Committee (EU Negotiations) 

points to flexibility in tailoring policies to each devolved administration and to increased 

decision-making powers for these administrations.  From a Scotland perspective, these 

principles will be important in ensuring that any risks or benefits associated with Brexit 

negotiations and agreements can be planned for within our health and social care 

system.  In terms of social care, the Scottish landscape is quite different to that in other 

parts of the UK not least because of the proportion of singleton and SME providers who 

may be disproportionately impacted by certain decisions or consequences regarding 

recruitment and investment channels.   
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The British Medical Association (BMA) is a politically neutral professional association and 
independent trade union, representing doctors and medical students from all branches of 
medicine across the UK and supporting them to deliver the highest standards of patient care. 
The BMA has a total membership of around 168,000 representing around two-thirds of all 
practising doctors in the UK. In Scotland, the BMA represents around 16,000 members.  
 
We welcome the opportunity to respond to the Health and Sport Committee’s call for views on 
the potential impact leaving the European Union could have on health and social care in 
Scotland. 
 
Below are BMA Scotland’s responses to the questions posed. 
 
• Q1: How could the potential risks of Brexit for health and social care in Scotland be 
minimised? 
 
At both a Scottish and UK level, the BMA has expressed a number of concerns about the 
potential impact of Brexit on health and social care. 
 
These include: 
 

 Impact of any potential domestic economic downturn on funding for the public sector, 
including the NHS; 

 The potential impact on recruiting and retaining EEA-trained doctors to live and work in 
Scotland; 

 The wide-ranging ramifications for the regulation and education of health professionals, 
including language testing, clinical skills and knowledge testing, and the transferability 
and recognition of qualifications for doctors.  

 The impact of the UK’s decision to leave the EU on science and medical research; 
 The retention of measures to protect public health standards, including those affecting 

food, alcohol, air quality, and tobacco regulations. 
 
 
To take/ 
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To take these in turn: 
 
Impact of any potential domestic economic downturn on funding for the public sector, 
including the NHS: 
 
The BMA has long warned there is a growing gap between the demand for health and social 
care services in Scotland, and the resources available to deliver them. With ongoing uncertainty 
over trade arrangements, and downgraded growth forecasts, there is a clear possibility this 
could lead to reduced levels of spending on public services. If this leads to cuts at Westminster, 
and a reduction in Scotland’s budget, there clearly remains a very real threat to NHS spending 
in Scotland, which would only exacerbate the funding gap. To mitigate this, it is vital the 
Scottish Government does all it can to protect our NHS from any further financial pressures that 
result from Brexit.  
 
The potential impact on recruiting and retaining EEA-trained doctors to live and work in 
Scotland: 
 
The NHS workforce in Scotland is already overstretched. Those doctors we already have in place 
are struggling to cope, and where vacancies exist, they are increasingly hard to fill1. At this point 
in time we need to be working together, across all levels of government, and at all levels of the 
profession, to make coming to Scotland to live and work as a doctor as attractive as possible. 
Against that background, Brexit has the potential to make things considerably more challenging. 
 
At present, employers can recruit EEA doctors to any post, but can recruit doctors from outwith 
the EEA to shortage specialties only. There is a shortage occupation list specific for Scotland 
that includes the following roles: 
 

 consultant in clinical oncology  
 non-consultant, non-training, medical staff post in clinical radiology  
 CT3 trainee and ST4 to ST7 trainee in clinical radiology  
 all grades except CT1 in psychiatry  
 all grades in anaesthetics, paediatrics, obstetrics and gynaecology 

 
These roles are over and above the UK-wide shortage occupation list, which also covers 
Scotland.2 

                                                      
1 https://www.bma.org.uk/news/media-centre/press-releases/2017/december/bma-scotland-responds-
to-isd-workforce-information-on-consultant-vacancies 
2 The following roles are on the UK wide shortage occupation list: Consultants in the following 
specialities: clinical radiology, emergency medicine, old age psychiatry, CT3 trainee and ST4 to ST7 
trainee in emergency medicine, Core trainee in psychiatry  
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The uncertainty that has been in place around the status of EU nationals has had a considerable 
impact, and we do not yet know whether EEA doctors will retain free movement after Brexit, 
whether they will be included in the shortage occupation list process, or whether some other 
plan will be put into operation. The shortage occupation lists are reviewed regularly, and the 
next review will be particularly important. A recent BMA survey found that, of those that 
responded, more than a third of EEA-trained doctors working in Scotland were considering 
leaving amid the uncertainty Brexit has caused.  
 
While the progress made late last year to guarantee the rights of EU citizens to remain and 
work in Britain was welcome, there remains much work to do to put in place a flexible 
immigration system to try to ensure that the NHS and medical research in the UK can attract 
and retain the workforce needed to deliver safe care and maintain world class innovation and 
research. 
 
Medicine thrives on the interchange of experience, knowledge and training across countries 
and backgrounds, and any changes to immigration that restricted that would be bad for 
medicine, bad for patient care and bad for medical research.  
 
Ultimately, this is not just about technicalities or systems, it is about people – our current and 
future friends and colleagues, who make up such an important part of the communities where 
they work. It is about how doctors as individuals feel about coming to Scotland to work, or 
staying in Scotland.  
 
It is clear that, at present and in the immediate future, we need EEA-trained doctors for our 
workforce to be sustainable. We must work hard to ensure they feel both welcome and valued, 
in particular in the climate created by the Brexit vote and possible negative perceptions of the 
UK.  
 
To mitigate the impact on our workforce, the BMA in Scotland believes that a priority must be a 
coherent future immigration system that will provide the flexibility necessary to address 
workforce shortages in NHS Scotland and considers the needs of our wider health and social 
care systems. This must be supported by work at all levels of government to allay fears any 
doctors considering coming to work in Scotland may have over finding jobs open to them, or 
places at medical school, or whether their qualifications will still be valid post-Brexit and 
whether they will be made to feel valued and welcome.  
 

                                                                                                                                                             

Non-consultant, non-training, medical staff posts in the following specialities: emergency medicine 
(including specialist doctors working in accident and emergency),old age psychiatry, paediatrics 
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The wide-ranging ramifications for the regulation and education of health professionals, 
including language testing, clinical skills and knowledge testing, and the transferability and 
recognition of qualifications for doctors.  
 
This is clearly linked to the concerns above, and applies for both UK doctors in Scotland and 
doctors considering coming to live and work in Scotland.  

 
There is no doubt the UK’s decision to leave the EU has the potential to have wide ranging 
ramifications for the regulation and education of health professionals, which will need to be 
urgently addressed. These issues include language testing, the potential introduction of clinical 
skills and knowledge testing, the transferability and recognition of qualifications for doctors (as 
mentioned above), the structure of undergraduate and postgraduate training, and access to the 
specialist register (Certificate of Eligibility for Specialist Registration / Certificate of Eligibility for 
GP Registration and Certificates of Completion of Training).  
 
The EU’s policy of mutual recognition of professional qualifications (MRPQ) has been key in 
enabling many health and social care professionals from countries within the EEA to work in the 
UK and vice versa. Having a common framework for training and standards, coupled with an 
alert system in relation to fitness to practise concerns, has made it possible to fill gaps in the 
medical workforce quickly whilst ensuring patient safety.  The UK’s departure from the EU 
brings into question the continued applicability of these regulations to the UK, with a potential 
adverse impact on the NHS workforce and patient safety. 
 
After Brexit, the BMA is calling for the maintenance of reciprocal arrangements, such as MRPQ 
to facilitate the ongoing exchange of medical expertise across Europe. There is a risk that 
removing automatic recognition, which is currently provided by MRPQ, will result in an 
additional barrier to those considering working in the UK. We are also urging the government to 
seek to maintain access to the Internal Market Information (IMI) alert system to allow 
professional regulators to send and receive alerts about doctors’ fitness to practise across the 
EU. 
 
The impact of the UK’s decision to leave the EU on medical research and academic medicine: 
 
BMA Scotland has previously expressed our concern over ongoing access to EU research 
programmes and research funding following Brexit3. This is a real area of strength for Scotland 

                                                      
3 https://www.bma.org.uk/-/media/files/pdfs/collective%20voice/influence/europe/bma-scotland-
response-written-call-for-evidence-european-external-affairs-committee.pdf?la=en 
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and we have a strong track record of attracting funding for research from the considerable 
resources available at an EU level4. Indeed, Horizon 2020 – the EU’s leading research 
programme, has an indicative budget of £7-8bn to support research relating to ‘Health, 
demographic change and well-being’ which could be highly beneficial to Scottish research 
institutions. While participation in programmes such as Horizon 2020 is not conditional on 
membership of the EU (Israel and Switzerland are amongst the highest net recipients), at a UK 
level, the BMA are calling on the UK government to act quickly to ensure ongoing participation 
in such programmes and to limit any potential damage to the UK’s medical research base. 
Support from the Scottish Government in this respect would help to make the case and end any 
possible uncertainty. 
 
Uncertainty over possible restrictions on free movement in the future could also deter students 
(undergraduate and post-graduate), trainees and senior clinical academics and researchers 
from coming to Scotland and the wider UK. 
 
In mitigation, BMA Scotland believes it is imperative that we ensure that joint research 
networks and mobility across Europe are maintained in the long-term if we are not to lose the 
vital contribution these individuals could make to the future of the scientific community in 
Scotland and advances in medical research. 
 
The importance of retention of measures to protect public health standards, including those 
affecting food, alcohol, air quality, and tobacco regulations. 
 
With Scotland facing some considerable challenges in public health, it is vital Brexit is not 
allowed to erode any measures taken to make our country healthier. 
 
For example, EU legislation has led to significant improvements in the UK’s health policy, 
including:  

 a revised Tobacco Products Directive which strengthens the rules around tobacco 
products and e-cigarettes;  

 regulations around artificial fats in food; and  
 regulations around the promotion of unhealthy food and drink products to young 

people. 
 
Post Brexit, it is vital that on both devolved and reserved issues we see a continuing 
commitment to build on these gains.  
 
• Q2: How could the potential benefits of Brexit for health and social care in Scotland be 
realised? 

                                                      
4 https://www.universities-scotland.ac.uk/publications/brexit-priorities/ 
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If these risks to the workforce are sufficiently mitigated, it would be possible to use the 
opportunity to review and streamline existing immigration arrangements for the benefit of the 
healthcare sector in both the UK and Scotland. 
 
The BMA believe that employers must be able to recruit and retain overseas doctors 
where a clear workforce need exists. This is true now and will remain the case once Brexit 
takes effect. 
 
At a UK level, the BMA, as part of the Cavendish Coalition5, has identified the key principles 
which we believe should underpin a future immigration system: 
 
1. Be responsive to individuals and organisations using it, easy to understand and navigate, 
transparent, predictable and affordable: keep it simple. 
 
2. Respond to skill and labour shortages within the health and social care sector, as well as 
attracting talent to the sector. 
 
3. Support the stability of health and social care services in the short to medium term. 
 
4. Recognise the wider value to society and the economy of certain skills and roles, beyond 
using salary levels as a determinant of entry to the UK. 
 
5. Support the growth of the economy across all parts of the UK. 
 
6. Position the UK as a global leader in healthcare industry, science, technology, research 
and education. 
 
7. Support the delivery of high quality public services across all parts of the UK. 
 
8. Lead the way on the World Health Organisation Code of Practice on ethical and 
international recruitment. 
 
9. Complement a strategy and plan to develop the UK’s domestic supply of health and social 
care staff. 
 
The immigration system for healthcare also needs to work in conjunction with the 

                                                      
5 http://www.nhsemployers.org/your-workforce/need-to-know/brexit-and-the-nhs-eu-workforce/the-
cavendish-coalition 
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relevant regulatory systems ensuring that proportionate measures are in place to 
maintain patient safety. 
 
Bearing these principles in mind, there is an opportunity to address existing complexities 
in the current immigration system for non-EU doctors, which are often due to the interaction 
between the rules and the system for training doctors. Such challenges create difficulties in 
being able to recruit overseas workers and have been shown to negatively impact the medical 
workforce. 
 
Examples include: increases within Tier 2 (General) appropriate salary threshold for 
experienced workers; the introduction of the immigration skills charge; the impact of the 
resident labour market test; and the exclusion of many at-risk medical specialties, such as 
general practice, from the shortage occupation list. 
 
• In what ways could future trade agreements impact on health and social care in Scotland? 
 
There remains considerable uncertainty over future trade arrangements and any potential 
impact they could have on health and social care in Scotland.  
 
However, one key issue would focus around competition and whether any potential deals could 
lead to enforced competition in public services and the NHS. 
 
The BMA believes that competition within health systems leads to fragmentation and 
undermines the NHS’s own founding principle of publicly delivered healthcare. 
 
On that basis, the BMA is clear that the NHS should be exempted from any future international 
trade deal. 
 
This would preserve the current arrangements and lack of competition in Scotland, where, 
unlike the NHS in England, there is no purchaser/provider split and the role of the market is 
significantly limited.  
 
Currently, EU regulations mean that:  
 

• There is a requirement for commissioners to advertise contracts valued above 
certain specific thresholds, in the OJEU (Official Journal of the European Union). 

• There are rules that ban co-operation between providers and commissioners of 
services which might limit competition. 

 
However, where the purchaser-provider split does not apply, as in the Welsh NHS and Scottish 
NHS, then neither do these rules. 
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This position, and exclusion from enforced competition, must not be jeopardised by any future 
trade deal. BMA Scotland believes that the UK Government should explicitly rule out any 
element of a trade deal that could open the NHS in Scotland to the imposition of competition. 
 
While we await movement on trade deals, there must be a clear commitment not to risk 
opening publicly funded healthcare to market forces and BMA Scotland would look for the 
support of the Scottish Government in this approach, given it is very much in line with 
consensus and policy for our NHS. 
 

 
It is also possible that trade agreements may include clauses or mechanisms that strengthen 
the rights of investors to oppose potential public health measures or demand reimbursement 
from the Government as a result of such policies. For this reason, the BMA has also called for 
mechanisms to prevent investors from blocking or accruing compensation for lost profits on 
account of legitimate government policy decisions taken in the public interest. 
 
Finally, it is also important that any trade deals do not reduce the high standard of regulations 
currently imposed on food imports by the EU. For example, the Food Ethics Council has warned 
that the UK is so desperate to secure trade deals now that it will do so at “any cost” and that 
“there is a real possibility we will see a race to the bottom and lowering of food standards amid 
a desperate desire to secure trade deals.”6  
 
Any weakening of standards would have implications for public health. On that basis, we would 
urge the UK Government to make a clear and unambiguous commitment to maintaining food 
standards in line with those imposed by the EU in any trade deal struck following Brexit.  
  
  

                                                      
6 https://www.foodethicscouncil.org/ 
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Health and sport committee inquiry into the 

impact of leaving the EU on health and social 

care in Scotland 

Executive summary 

1 The General Medical Council (GMC) is an independent organisation that helps to 

protect patients and improve medical education and practice across the UK.  

 We decide which doctors are qualified to work here and we oversee UK medical 

education and training 

 We set the standards that doctors need to follow, and make sure that they 

continue to meet these standards throughout their careers 

 We take action to prevent a doctor from putting the safety of patients, or the 

public’s confidence in doctors, at risk.  

2 While regulation of the medical profession is reserved to Westminster, the GMC 

operates within the legal and legislative structures of the different jurisdictions within 

the UK. As an example of this, our guidance for doctors reflects the laws of all 

Scotland, and when a law changes we seek senior counsel’s advice on whether we 

would need to update our guidance. 

3 Our registration processes and procedures currently accommodate the movement of 

doctors between the UK and countries inside and outside the European Economic 

area (EEA). GMC registration with a licence to practice allows doctors to practice in all 

four healthcare systems in the UK. 

4 Our statutory powers are set out in the Medical Act 1983. The way in which we 

regulate doctors from the EEA is determined by the recognition of professional 

qualifications Directive (2005/36/EC), which is transposed into UK law via the 1983 

Act.  
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5 Leaving the EU could have a significant impact on the regulation, movement and 

education of doctors throughout the UK. The full scale of this impact will depend on 

whether the principle of free movement is maintained and whether the Government 

decides to retain the European professional mobility framework (the Directive) once 

the UK finally withdraws from the EU. We also note that other factors, such as visas, 

will have an impact. 

6 Our long standing position is that we would like to be able to check that doctors 

coming to practise here from Europe meet the same standards as those who qualify 

in the UK and outside Europe. The current recognition of professional qualifications 

Directive prohibits this, which may negatively impact public confidence and patient 

safety. If consistency was to be possible under the UK’s new relationship with the EU, 

we would look to the UK Government to make amendments to our powers as set out 

in UK law via the Medical Act 1983. 

The EEA medical workforce 

7 As the regulator, the GMC holds a unique data set on the medical profession. Doctors 

from Europe make a vital contribution to the health services across the UK. There are 

currently over 30,000 doctors on the medical register who gained their primary 

medical qualification (PMQ) from another country in the EEA – about 11% of 280,000 

doctors currently on the register.  

8 The figure for Scotland is 1,177; representing 5.9% of the workforce registered with 

the GMC (doctors are allocated to a country primarily based on their workplace or 

employer’s address, but where that is not possible information such as their 

correspondence address can be used). Our data as at 30 June 2017 shows that this is 

broken down as follows: 

 Doctors on the GP register – 225 (3.8% of the GP register) 

 Doctors on the Specialist register – 573 (9.3% of the specialist register) 

 On neither register and not in training – 199 (8.4% of doctors on neither 

register and not in training) 

 On neither register and in training – 174 (3.2% of doctors on neither register 

and in training) 

9 The below table shows the number of EEA qualified graduates practising in Scotland 

by specialist qualification.  

    Scotland 
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Number 

of EEA 

doctors 

Proportion 

of that 

are EEA 

GP only 225 3.8% 

Specialist only 573 9.3% 

  Medicine 116 7.4% 

  Emergency medicine 12 5.4% 

  Anaesthetics and intensive care 81 9.4% 

  Obstetrics and gynaecology 18 5.8% 

  Occupational medicine 5 10.4% 

  Ophthalmology 13 8.7% 

  Paediatrics 37 9.8% 

  Pathology 35 12.7% 

  Psychiatry 48 6.6% 

  Public health 8 8.3% 

  Radiology 48 10.5% 

  Surgery 150 13.9% 

  Other/ multiple specialties 2 15.4% 

GP and specialist 6 4.9% 

Neither and not in training 199 8.4% 

Neither and in training 174 3.2% 

 

10 We have not observed a reduction in the number of EEA graduates on the medical 

register since the referendum itself, nor in the number of EEA graduates who have 

joined the medical profession – however it remains too early to be certain what 

impact any changes to the UK’s relationship with the EU might have on the data in 

the medium term.  

11 The Withdrawal Agreement reached between the UK and the EU on 15 December 

2017 confirms that decisions on the recognition of professional qualifications (RPQ) 

made before EU exit will be respected - this means that the registration status of 

doctors with an EEA qualification who are currently on the medical register will not be 

impacted. It was also agreed that any applications for registration, or compensation 

measures, that are underway as of Brexit day will benefit from legacy RPQ rights until 

those application processes have been completed. 

12 It is unclear what impact the UK’s withdrawal from the EU is likely to have on the 

future number of European qualified doctors on the register and whether we are 

likely to see a future reduction in the numbers applying from the rest of Europe. The 

latter will depend on how, after the UK has left the EU, EEA qualified doctors who are 

not currently on our register will gain access to it. This issue is explored further in 

paragraphs 25-31, including why we are seeking legislative reform. 

13 The outcome of Brexit is hard to predict. It is possible that once we leave the EU we’ll 

have to assess doctors who qualified in those countries the same way as international 
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medical graduates (IMGs) - by requiring them to take our PLAB test (which in due 

course will become our Medical Licensing Assessment – MLA). This could have a huge 

impact on our registration operations but more importantly on the speed with which 

the NHS in Scotland can get overseas doctors onto the front line.  

14 We are planning for any changes that Brexit may bring. This covers the eventuality of 

assessing doctors from the EEA in the same way as IMGs. We are currently working 

with the UK Government and with the devolved administrations to explain the 

changes we need to our legislation, to ensure that we are able to streamline how we 

assess doctors from other countries for the purposes of GMC registration. 

15 In the meantime, we will continue to publish data about EEA doctors practising in the 

UK* to provide up-to-date information and assurance for employers. For the first time 

we’ll also publish country-level workforce reports to aid the four governments of the 

UK and their agencies with national planning. In spring 2018, we will launch a new 

tool on our website that will give open access to our registration. 

Brexit and medical regulation 

16 Under European law, doctors who are nationals of the EEA (and those who are 

entitled to count as such) and hold medical qualifications from another country in the 

EEA† are entitled to have their qualifications recognised and to pursue the medical 

profession in the UK with the same rights as doctors who qualified in the UK.  

17 The advantage of the European framework is that those EEA applicants benefiting 

from automatic recognition can gain speedy entry onto the medical register. The 

significant disadvantage is that (unlike doctors who graduated outside of the EEA) the 

GMC cannot test their competence. Instead we must rely on the robustness of the 

medical education and regulation system in the doctor’s home country for that 

assurance.  

18 Whether there are changes to how we register EEA qualified doctors in the future will 

depend on whether the recognition of professional qualifications framework is 

continued under the future trade agreement between the UK and EU.  

19 While we do not have a position on what the UK’s relationship with the EU should be, 

we are keen for the UK Government to consider the following opportunities to 

enhance patient safety and make the necessary amendments to our legal powers, as 

set out in UK law via the Medical Act 1983 (and we have welcomed the support of the 

 

* https://www.gmc-uk.org/publications/30409.asp 
† Where those qualifications are compliant with the recognition of professional qualifications Directive (2005/36/EC) 
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Cabinet Secretary for Health and Sport in advocating for such changes). We also 

highlight other areas that will require careful consideration to ensure patient 

safeguards and workforce flows are maintained. 

Opportunity of Brexit for health and social care in Scotland: Competence of 

European doctors 

20 We have always argued that the GMC should have the right to test the competence 

of European doctors, like we do for other doctors who qualified overseas, with 

rigorous assessments of their knowledge and clinical skills. We believe that the 

current European law which restricts us from doing so has created a weakness in the 

system.  

21 We are working on proposals for a Medical Licensing Assessment (MLA) that could 

provide a cost-effective way to demonstrate that all those applying for a licence to 

practise medicine meet a common standard for safe practice. In time we intend that 

the MLA will cover EEA doctors as well but that is subject to the outcome of the 

negotiations for the UK to leave the European Union. The MLA will help to raise 

standards and provide greater assurance to the public about the competence of every 

doctor we register regardless of where they are from. 

Opportunity of Brexit for health and social care in Scotland: Education and 

training 

22 The definitions of a primary medical qualification, as well as some specialist medical 

training, are enshrined in EU law by the recognition professional qualifications 

Directive. This assumes comparability of medical education and training across the 

EEA. It is on the basis of medical qualifications that are deemed to have met certain 

minimum standards, that doctors can exercise their right of free movement within the 

EEA.  

23 In most cases the minimum training requirements were agreed over 30 years ago 

and are defined in inputs (time spent in basic medical training as set out in Article 

24*; and minimum training periods for certain medical specialties as set out in Annex 

V) rather than outputs (outcome-based training). We have highlighted in the past 

that this is an outdated framework and called for reform. 

 

* Article 24:“Basic medical training shall comprise a total of at least five years of study, which may in addition be expressed with the 

equivalent ECTS credits, and shall consist of at least 5500 hours of theoretical and practical training provided by, or under the 

supervision of, a university…” 
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24 Brexit would provide the UK with an opportunity to review and agree minimum 

training requirements for both undergraduate and postgraduate medicine that most 

suit UK healthcare needs while continuing to meet GMC standards. This would enable 

greater flexibility in training, which should be of benefit to the Scottish workforce by 

allowing more opportunity for doctors in training to move between specialties. In 

particular, greater flexibility in determining minimum training times for undergraduate 

education would provide protection for graduate entry schemes, such as the Scottish 

Graduate Entry Medical Programme (ScotGEM), should the Point of Registration be 

moved to the point of graduation in the future.  

Challenge of Brexit for health and social care in Scotland: Potential delays to 

getting senior doctors onto the register 

25 Doctors who have not gone through a conventional training programme leading to 

the award of a certificate of completion of training (CCT), but who wish to 

demonstrate that they have equivalent knowledge, skills and experience so they can 

get onto the Specialist or GP registers, must apply to the GMC via the ‘equivalence’ 

route. This is necessary if they are to be eligible to take up NHS consultant or GP 

posts. We receive around 850 applications a year through this route across both 

general practice and specialty practice. About 60% of these are successful. 

26 The way these applications are dealt with is governed by secondary legislation. That 

legislation is highly prescriptive both about what is required of applicants and how we 

must assess them. To comply with it, applicants usually need to share over 1,000 

pages of authenticated evidence with us. This process can take a number of months 

and costs around £2,000 per applicant to complete.  

27 The consequence is a system that is slow, bureaucratic in the extreme and 

inordinately burdensome. But it is one which we are unable to change without 

legislative reform.  

28 However, it is not simply the bureaucratic burden that is the problem, significant 

though that is. More importantly, there are implications for workforce recruitment 

which risk being exacerbated following the UK’s exit from the EU. At the moment we 

have around 1,300 doctors a year (1,377 in 2016) from the EEA coming to the UK 

going straight on to the specialist or GP register via automatic recognition. If 

automatic recognition of EEA doctor’s training were to cease following exit from the 

EU, all these doctors would need to apply to us for GP or specialist registration 

through equivalence routes. It is not difficult to see why this would add to the 

problems of NHS recruitment. To provide some context, in 2016 11 doctors with a 

European primary medical qualification automatically joined the GP register in 

Scotland, whilst there were just two applications by international medical graduates 

through the Certificate of Eligibility for GP Registration process (the equivalence route 
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for GPs), one of which was granted and one of which was withdrawn. Any delay to 

the registration of 11 specialist doctors in Scotland could potentially have a significant 

impact on patient care and doctor training. 

29 Alternatively, Brexit could create an opportunity for amending legislation that would 

help to address some of the UK’s workforce supply issues, including giving us the 

flexibility to recognise training from countries where were we can be assured of 

doctors’ training and fitness to practise in a more proportionate way. 

30 We are aware of the challenge and frustration that the current process can pose to 

recruiting international doctors to Scotland, particularly in primary care. We are 

sensitive towards this, and have supported the Scottish Government’s task and finish 

group to examine the CEGPR process in collaboration NHS Education for Scotland and 

The Royal College of General Practitioners Scotland to ensure the current process is 

as responsive as it needs to be whilst not compromising on quality. The GMC and 

Scottish Government are also contributing to a Royal College of General Practitioners-

led task and finish group aiming to provide an electronic ‘one-stop’ guide for doctors 

who are currently overseas and wish to move to the UK and work as GPs. 

31 We have long argued for fundamental reform of the legislative framework within 

which we work. What we need is a future-proofed model which gives us flexibility and 

autonomy so that we are not just patching over today’s problems in a piecemeal 

fashion, but able to meet the changing needs of the system in years to come. The UK 

Government’s consultation ‘Promoting professionalism, reforming regulation *provides 

an opportunity for this to be progressed, and we have set out our views in our 

submission to the consultation†. 

Challenge of Brexit for health and social care in Scotland: Fitness to practise 

information sharing 

32 It will be important to consider how health regulators ensure professionals practising 

in the UK are fit to practise medicine should the UK withdraw from the recognition 

Directive. It would therefore be helpful for the GMC to retain access to the Internal 

Market Information (IMI) system, which we use to communicate with other medical 

regulatory authorities within the EEA.  

 

* https://www.gov.uk/government/consultations/promoting-professionalism-reforming-regulation 
† https://www.gmc-

uk.org/GMC_response_to_Department_of_Health__England__consultation_Supporting_professionalism_refor

ming_regulation.pdf_73271108.pdf 
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33 IMI is a secure communications tool introduced by the Directive that we use to 

transmit and respond to queries about a doctor’s registration documents. We also use 

it to send and receive alerts about doctors’ fitness to practise. This warns us when a 

doctor has their practice restricted in one of the other 27 EU member states. We have 

raised this potential risk to patient safety with officials and Ministers of the UK’s 

Department of Health  

Impact on health and social care in Scotland of future trade agreements 

34 Historically, the GMC had reciprocity agreements in place with a number of old 

commonwealth countries including Australia, New Zealand, South Africa, Hong Kong, 

Singapore, Malaysia and the West Indies to grant more easy access to the UK medical 

register. The ‘old section 19’ route ended on 17 December 2002 when it was 

abolished by the Medical Act 1983 (Amendment) Order 2002.  

35 The GMC supported the abolition of this route to registration, largely on the grounds 

of fairness - we had never reviewed the curriculum or training in any of the ‘old 

section 19’ countries. Registration on this basis was also largely at odds with our long 

standing policy that we should be able to assess a doctor’s capability for practice at 

the point of registration, rather than relying entirely on where someone had qualified. 

36 It would be imperative that regulators such as the GMC were consulted on the 

equivalence (or not) of medical training in a particular country, should the UK’s 

Department of International Trade be keen to include the recognition of professional 

qualifications in the healthcare sector in any  trade agreements with third countries. 

There would also need to be some sort of mechanism to ensure an ongoing 

assessment of the training to ensure it remained equivalent over the years and that 

the assumption of equivalence was not simply ‘fossilised’ into a trade agreement, like 

it currently is for many specialties in the RPQ Directive.  

Other implications 

37 Doctors working in the UK are also impacted by a wider range of EU derived 

legislation, including the working time Directive, employment law, EU research 

funding and data protection provisions. Whilst outside our remit, the Committee may 

want to consider the implications of these with relevant parties as part of its inquiry. 

 Conclusion 

38 As detailed in this submission, the decision to leave the EU may have a significant 

impact on the regulation, movement and education of doctors. The extent of this will 

depend on the UK Government’s preferred outcome for Brexit and the outcome of EU 

withdrawal negotiations. 
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39 We would be willing to provide more information if needed as the Brexit negotiations 

progress and would be happy to discuss how we plan to make sure that we can 

continue to provide robust protection and assurance to UK patients while supporting 

the flow of much needed doctors who are safe and fit to practise. 

 

 
General Medical Council 
January 2018 
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